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CONSE1\T AGREE~'IENT

A!'iD
FINAL ORDER PURSUANT TO

40 C.F.R. §§ 22.13 and 22.18

CONSENT AGREEMENT

A. PRELIMINARy STATEMENT

I, This is a civil adminislrative enforcemenl oclion imtiated pursuam 10 Section 325 of the

Emergency Planning and Community Righl-lo-Know ACI of 1986 ('"EPCRA'·).42 U.S,C.

§ 11045. and lhe Consolidaled Rules of Practice Governing lhe Administrative

Assessment of Civil Penalties and lhe RevocalionlTermination or Suspension of Penn'lS

("'Consolio±ued Rules"). 40 C.F.R. Pan 22. Complainanl is lhe Uniled Slales

Environmental Prole<:tion Agency, Region IX. Respondenl's AmeriGas Propane. L.P., a

limiled partnership orgam;:ed under lhe la\\s of lhe Slale of Delaware,

2. This CAlFO, pursuant to 40 C.F.R. §§ 22, 13 and 22.18, simultaneously commences and

concludes lhis proceeding, wherein EPA alleges that Respondenl violated Section 312 of

EPCRA, 42 U,S.c. § 11022. and us irnplememing regulations.

B. STATUTORY AND REGULATORY FRAMEWORK

3. Section 312 of EPCRA. 42 U.Sc. § 11022, and 40 C.F.R. § 370.25. require the owner or

operator of a facility that is required to prepare or have available a material safety dala

sheet (""/I.'ISDS··) for a hazardous chemical under lhe Occupational SafelY and Health ACI

of 1970 ("OSHA"), 29 U,S.c. § 651 el seq.. to submil an annual emergency and



hazardous chemical inventory form comalOlOg information on hazardous chemicals

prescm III the facility dunng the preceding calendar year above the threshold levels

established 10 40 C.F.R. § 370.20(b). This inventory must be sublOined by March I of

each year to the Stille Emergency Response Commission ("SERe"), the Local Emergency

Planning Commiuee ("LEPC"), and the fire department having jurisdiction over the

facility. 40 C.P.R. § 370.25.

C. GENERAL ALLEGATIONS

4, Section 325(c) of EPCRA, 42 U.S,c. § IIQ.t5(c), authorizes the assessment of CIVIl

penailles for any Violation Section 312 of EPCRA, 42 U.S.c. § 11022.

5, The Administrator of EPA has delegated enforcement authonty under EPCRA to the

Regional Administrators by EPA delegation 22-3-A, dated May II, 1994.

6. The Regional Adm,lllstrator, EPA Region IX, has delegated the authority to enforce

Section 312 of EPCRA, 42 U.S.c. § 11022, to the Di",ctor of the Superfund Division

with delegation R9 1290.18.

7. Respondent is, and III all times referred 10 herein was, a "person" as defined by SeCtiOn

329(7) of EPCRA, 42 U,S.c. § 11Q.t9(7),

8. The real property, including improvements thereto, located at 5140 W. Bethany Home

Road. in Glendale, Arizona AZ 85034, within Maricopa County (the "Facillly"), is a

"facility" as defined by Section 329{4) of EPCRA, 42 U.S,c. § 11049(4).

9. At all times relevant to this CAfFO. the Facility used or stored propane,

10, Pursuant to Section 312(b) of EPCRA. EPA has established threshold quantities for

Hazardous Chemicals below "hich no facility shall be subject to the requirements of

Section 312 ofEPCRA. EPA. as reqUired under Section 302 of EPCRA, 42 U,S.C.

§ 11002, published a list of substances designated as "Extremely Hazardous Substances"

which, "hen released ,nto the en,-ironment, may present substantial danger to public
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health or welfare or the environment. and has promulgated regulations est~bli.hing the

threshold planning qu~ntity of e~ch Extremely Hazardous Substance. This list, wcluding

the corresponding threshold planning quantities for the Extremely Hazardous Substances.

is codified at 40 CF.R. Part 355. Appendices A and B. The minimum threshold level for

all Hazardous Chemicals that are not Extremely Hazardous Substances is IO,lXlO pounds.

40 CF.R. § 370,20.

11. Propane is a Hazardous Chemical as defined by OSHA and regulation. promlligated

thcrellnder. bllt not an Extremely HaZllrdous Substance under EPCRA. Thus. propane

has a minimum threshold level of ten thollsand (IO,{XlO) pounds. 40 CF,R, § 370.20.

12, At all times relevant to this CAlFO, Respondent has been the owner and operator of the

Facihty.

13. The Arizona Emergency Response CommiSSion ("AERC") was established as the SERC

for the State of Arizona in accordance with Section 301 of EPCRA. 42 U.S.C § 11001,

14. The Mancopa CO\Inty LEPC was established as the LEPC for the county In which the

facility is located. in accordance with Section 301 ofEPCRA. 42 U,S.C § 11001.

15. The Glendale Fire Department is the fire department havingjurisdiClion over the facility.

16. The Facility is and was subject to Section 312 of EPCRA. 42 U,S.c. § 11022. and had a

Hazardous Chemical above the applicable thresholds established in 40 CF.R.

§ 370.20(b),

17. EPA allcges that Respondent has violated Section 312 of EPCRA,42 U.S.C. § 11022,

and ,t. implementing regulutions.

18, Respondent is therefore subJectlo the powers vested in the EPA Admm,strator by Section

325 ofEPCRA. 42 U.S,C § 11045.
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D. All EGED VIOLATIONS

COUNT I
(F~ilure to Timely Submit Annual Chemical Inventory Form for 2004 and 2(05)

19. Paragraphs I through 18 above are Incorporated herem by thIS reference as ,f they .....ere

sct fonh here in Iheir entirety.

20. Respondent .....as required to submil an annual emergency and hazardous chemical

inventory fonn containing information on pro]Xlne prescnl at the f~cilily during calendar

years 2004 and 2005 to Ihe AERC, Ihe M~ricopa Counly LEPC, and the Glendale Fin:

Depanment on or before March I of the follo.....ing years.

21. Respondenl did nOI timely submit the annu~1 emergency and hazardous chemical

inventory form cont~jning information on pro]Xlne preSCnt allhe Facility during calendar

years 2004 or 2005 to the AERC, the Maricopa County LEPC, or the Glendale Fire

DepanmenL

22. Therefore. EPA alleges Ih~1 Respondent f~iled 10 submil the completed emergency and

haz~rdous chemic~llnvenlOry forms to the SERC, the LEPC. and the fire depanment for

reponing )"Cars 2004 and 2005 by March I of the follo ..... ing years. in violation of Section

312 of EPCRA, 42 U.s.c. § 11022.

E CIVIL PENALTY

23. Section 325(c)( I) of EPCRA, 42 U.S.c. § 11045(c)( I). ~s ~djusted by the Debt Collection

Improvement ACI of 1996. see 40 C.F.R. Pan 19, ~uthorizes ~ civil penally of up 10

THIRTY_TWO THOUSAND FIVE HUNDRED DOllARS (532.500) per day for each

day a violation of EPCRA 312 occurs on or after March 15, 2004. See Table I of 40

C.F.R. § 19..1.69 Fed. Reg. 7121, 7126 (Feb. 13. 2()().f).

24. Bascd on the facts alleged herein and upon all the factors .....hich the Compblnam

considers pursuant 10 the Enforcement Responsc Policy for Sectlons 304. 311. and 312 of

Ihe Emergency PlannIng and Commuf1lty Right-to-Kno ..... Act and Section 103 of the
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Comprehensive Environmenlal Response, Compensation and Liability Act ("ERP").

indudi ng the nature, exlent. and grnvlty of lhe vIolations. the Respondent's ablilty to pay>

prior history of violations, degree of culpability. and any economic benefit. and such

other mailers as justice may require. the Complainant proposes that the Respondent be

assessed. and Respondent agrees 10 pay NINETEEN THOUSAND, FOUR HUNDRED

ANI> THIRTY-TWO DOLLARS ($19,·02) as the civil penalty for Ihe violations

alleged herein. The proposed penalty was calculated in accordance with thc ERP.

F. ADMISSIONS AND WAIVERS

25. For purposes of Ihis proceeding. Respondent admits and agrees that EPA has jurisdiction

and authority over the subjecl maller of the aClion commenced in lhis CAIFO and over

Respondent pursuant to Section 325 of EPCRA. 42 U.S.c. § 11045. and 40 C.F,R.

§§ 22.4 and 22.37. Further. for the purposes of this proceedl ng. Respondent admits to the

general allegatIon, offaclS and law set forth in Sections Band C of this CAIFO.

Respondent consents to and agrees not lO contest EPA's Jurisdiction and authority to enter

into and issue this CAIFO and to enforce itstenns. Further. Respondent will not contest

EPA's Jurisdiction and authorily to compel compliance with this CAiFO in any

enforcement proceedings. eIther admlnistnltive or judicial. or to impose sanctions for

violations of this CAiFO.

26. Respondent neither admils nor denies any allegations of fact or law set forth in Section D

of this CAIFO. Respondent hereby waives any rights Respondent may have to conte,t the

allegations set forth in Ihis CAIFO. waives any rights Respondent may have to a he,mng

on any issue relating to the faclUaJ allegations or legal conclusions set forth in this

CAIFO. including without hmltation a hearing pursuant to Section 325 of EPCRA. 42

U.S.c. § 11045, and hereby consentS 10 the Issuance of this CAIFO wlthoul adjudicmion.

In addition, Respondent hereby waIves any rights Respondent may have to appeal the

Final Order attached to this Consent Agreement and made part of this CAIFO.
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G. PARTIES BOUND

27. This CAIFO shall apply to and be binding upon Respondent and its agents. successors

and aSSIgns and upon all persons acting under or for Respondent, until such time as the

civil penalty requIred under Section E has been paId in accordance: with Section 1. and

any delays in performance and/or stipulated penalties have been resoll·ed. At such time

as those matters an: concluded. this CAIFO shalltermmate and const,tute full settlement

of the violations alleged herein.

28. No change in ownership or corporate. partnership or legal status relatIng to the Facility

will in any way alter Respondent's obligations and responSIbIlities under this CNFO.

29. Until termination of this CAIFO. Respondent shall give notice of this CAIFO to any

successor in interest prior to transfer of ownership or operation of the Facility and shall

notify EPA withIn scI·en (7) days prior to such transfer.

30. The undersigned representative of Respondent hereby certifies that he or she is fully

authorized by Respondent to enter into this CAIFO. to execute and to legally bind

Respondent to it.

H. CERTIFICATION OF COMPUANCE

:>1. Upon signing this CAIFO. Respondent certifies to EPA that the Facility has fully

complied WIth the requirements of Section 312 of EPCRA that formed the basis for the

violations alleged in Section D above. and that the Facility is now in compliance with the

relevant current reporting obligations under Section:> 12 of EPCRA.

32. The signatory for Respondent certifies under penalty of law that this certification of

compliance IS based upon true. accurate and complete information. which the signatory

can verify personally or regarding which the signatory has inquired of the person or

persons direct Iy responsible for gatheri ng the information.
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I. PAYMENT OFCIVIL PENALTY

33. Respondent hereby consents to the assessment of and agrees to pay a civil penalty of

NINETEEN TIIOUSAND. FOUR HUNDR~:D ANDTHIRTY.TWO DOLLARS

($19,432) in selliement of tm: violations sct forth in Sttlion 0 above. This Consent

Agreement and Final Order constitutes a sellJement of all claims for the viplation of

Section 312 of EPCRA alleged in Section D above.

34. Respondent shall pay the cIvil penally within th1l1y (30) days of the Effeclive Date of this

CAIFO. by sending a check In the amount of NINETEEN T110USAND, FOUR

HUNDRED AND TI IIRTY-TWO DOLLA RS ($19,432), payable to "Treasurer.

United States of America," to:

U.S. Environmental Protection Agency
Fines and Penalties
CIncinnati Finance Cenl(~r

P.O Bo!\ 979071
SI. WillS. MO 63197-9000

The check shall reference the name and docket numbers of the CNFO, and shall be

accompanied by a cover letter stating thal payment is being made pUr5UantlO thIS CAIFO.

The cover letter and civil penalty shall be sent by certified mail, return receipt requested.

Copies of the transmillals shall be sent to:

Joshua Wirlschafler (ORC·3)
Assistant RegIOnal Counsel
U.S. EPA. Region IX
75 Hawthorne Slreet
San Francisco. CA 9-1 105

and

Regional Heanng Clerk (ORC-I)
U.S. EPA, Region IX
75 Hawthorne Street
San Francisco, CA 94105

35. In accordance ",th the Debt Collection Aet of 1982 and U.S. Treasury direct,,'e (TFRM

6·8000). fallure to send the penalty by the due date "ill result in ,mposition of ,nterest
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from thc effectivc datc of thiS CAIFO atthc current intcrest ratc publishcd by thc US.

Treasury. as described at 40 C.F.R. §13.11. [n addition, a twclve perccnt (12%) per

annum penalty will be applied on any principal amount not paid Within ninety (90) da)"S

of thc due date.

36. The penalties specified in this CAIFO shall represent civil penalties assessed by EPA and

Shall not be dcductcd by Respondent or any other person or entity for fedcral. state or

local taxation purposes.

J. DELAY IN PERFORMANCE I STIPULATED PENALTIES

37. In the cvcnt Respondent fails to mect any requirement set forth In this CAIFO.

Respondent shall pay stipulatcd penalties as set forth below. Compliance by Respondcnt

shall include completion of any activity under this CAIFO in a manner acceptable to EPA

and within the specified time schcdules in and approved under this CAiFO.

38. For failure to submit a payment to EPA by the time required in this CAlFO: FIVE

HUNDRED DOLLARS ($500) per day for the fi~t to fiftcenth day of delay. ONE

THOUSAND DOLLARS ($1.000) per day for the sixteenth to thimeth day of delay. and

FIVE THOUSAND DOLLARS ($5.000) per day for each day of delay thereaftcr.

39. Stipulated penalties Shall begin to accrue on thc day aftcr perfonnance is due. and shall

continuc to accruc through the final day until performance is complete. Respondent shall

pay stipulatcd penalties withm fifteen (15) days of receipt of a wrincn demand by

Complainant for such penalties. Payment of stipulatcd penalties shall be madc in

accordancc with the procedure set forth for paymcnt of penalties in Section I of this

CAIFO.

40. If a stipulatcd penalty IS not paid in full. intcrest shall begin to accrue on the unpaid

balance at the end of the fifteen-day period at the cum:nt rale published by the Unned

States Trea,ury. as described at 40 C.FR. §13 I L Complainant reserves the right to take

any additIOnal action. including but nOI limited to. the imposition of civil penalties. to
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enforce compliance with this Agreement or with EPCRA and its implementing

regulatIons.

41, The payment of stipulated penalties specified in Ihis Seclion shall nOl be deducted by

Respondent or any other person or entily for federal. stale or local taxation purposes.

K. RESERVATION OF RIGHTS

42, EPA and Respondent each expressly reserve all rights and defenses that each may have,

excepl to the eXlent specifically waived herein.

43, EPA hereby reserves all of its statUlory and regulatory powers, authorities, rights and

remedies, both legal and equilable, including the right to require that Respondent perform

lash in addItion to those required by this CAIFO. EPA fUl1hcr reserves all of Its statutory

and regulatory powers, authorilies, nghts and remedies, both legal and equitable, which

may pel1ain to Respondent's failurc 10 comply wilh any of Ihe requirement. of this

CA/FO, Including without limitation, the assessment of penaltlc. under Section 325 of

EPCRA. 42 U-S.c. § IIO·H. Thi. CAIFO shall not be construed as a covenant not to sue.

a release, waiver or limitation of any rights. remedIes, powers or authorities, civil or

crinllnal. which EPA has under EPCRA, or any other statutory. regulatory or common

law enforcement authonty of the United States. except as olherwise set fonh hereIn,

44. Compliance by Respondent with the terms of this CA/FO shall not relie,'e Respondent of

its obligations to comply with any applicable local. .tate or federal laws and regulallons.

45. The entry of this CAfFO and Respondent's consent to comply shall not limil or otheT\\'isc

preelude EPA from taking additional enforcement actions should EPA detennme Ihm

such actions are walT3nted except as they relate to Respondent's liability for fcderal civil

penalties for thc specific alleged viol:ltions and facts as set fonh in Section D of this

CAIFO. Full p:lymcnt of the penalty proposed herem shall resolve Respondent's Iiabllily

for federal civil penalties for the violations and facts alleged herem

9



46. This CAIFO is nOl,nlended to be nor shall il be conslrued as a permit. This CAIFO does

not relieve Respondenl of any obligation 10 obtain and comply with any local, Slale or

federal permils.

L OTHER CLAIMS

47. NOlhing in lhis CAIFO shall conslilute or be conslrued as a release from any Olherclaim,

cause of action or demand in law or equity by or againSl any person. firm, partnership,

enlily or corporalion for any Iiabilny it may have arising OU! of or relaling in any way 10

lhe generalion, Slorage, lreatmen1. handling, lransportation, release, or disposal of any

hazardous conslituenls, hazardous substances, hazardous wastes, pollutants, or

cOnlaminants found at. laken 10. or taken from lhe Facilily.
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M. MISCF!! ANEQUS

48. This CAIFO may be amended or modified only by written o.greement executed by both

EPA and Respondent

49. The headings in mis CAJFO aIC for eonvenience of n:ference only and shall not affect

interprel:llion of lhi. CAJFO.

50. Each pany shall bear iU! own altomeyt' feu, costs, am! disb=nts incurred in lhis

proceeding,

51 . In acconlance I'ilh 40 C.F.R. §§ 22.1 B{b)(J) and 22,3I(b), lb.i! CA/FO shall be effective

OIl lhc dale lhal tile Final Order oonlained in Ws CA/R), having !Jeen approved and

is.sued by eilher !he Regional Judicia! Officer or Regionsl AdminislralOf", is filed.

D,. r '
AmoriOI$ Prtlpal'le, LP.
By: AmeriOa. Propane Inc., iu Ocnen.1 Partner

D,.
r:.llkgY2__

\;bI(" Keith Takata
Director
SuJ?Clfund Di 'fision
Umted Stales Environmenlal ?roIe<;tion Agency,
Region IX

"
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FINAL ORDER

IT IS HEREBY ORDERED Ihal this Consent Agreement and Final Order (EPA Docket No.
EPCRA-09·2008.()()ol) be entered and Iha! Respondent pay a civil penalty in the amount of
NINETEEN THOUSANn, FOUR HU1'iDRED AND THIRTY.TWO DOLLARS ($19,432).

Date Sle"en ja"giel
Regional Judicial Officer
United Stales Environmental Prote<:lion Agency.
Region IX

•



CERTIFICATE OF SERVICE

Docket No. EPCRA-09-2008-0001

I hereby certdy thallhe original copy 01 the loregoir1g Consent Agreemeol and
Final Order, with !he Docket number refllfenced above, has been tiled WIth !he Aegiorl9
H8lInng CIIlfk and that a oopy was senl by 08rtdied mall, return fllC8lPl requested, 10:

Douglas A. Stuart, Esq.Coo,,,.
AmeriGas Propane, LP.
P.O. Box 965
Valley Forge, PA 19482

Q;uuetu ./. dalVl
anl6lkl Carr

AeglONll Heamg <Aerk
U.S. Envtronmental ProlectlOn Agency, Region IX
75 Hawthorne Street
San FrarlCl$OCl. CA 94105


